This document is made available electronically by the Minnesota Legislative Reference Library
as part of an ongoing digital archiving project. http://www.leg.state.mn.us/Irl/Irl.asp

m1 DEPARTMENT
OF EDUCATION

Annual Report on Obsolete, Unnecessary or
Duplicative Rules

Report to the Legislature

As Required by Minnesota Statutes, section 14.05



refdesk
EDOCS


For more information:

Daron Korte, J.D.

Assistant Commissioner

Minnesota Department of Education
1500 Highway 36 West

Roseville, MN 55113

(651) 582-8215
daron.korte@state.mn.us
education.mn.gov

As requested by Minnesota Statutes, section 3.197: This report cost approximately $302.19 to prepare, including
staff time, printing and mailing expenses.

Upon request, this material will be made available in an alternative format such as large print, braille or audio
recording. Printed on recycled paper.


mailto:daron.korte@state.mn.us
https://education.mn.gov/MDE/index.html

Table of Contents

Yo 1 Y Yl O T [ =R PR
EXECUTIVE SUMIMIAIY e e e e e e e e e e e e e e s e e e s e e e e e s e e e e e e eseeaseeeeesesesesaaeseeaeesasasanesens
T (e o [V Tt o] o HAT TSP U PSP PPOTRRPRRT
N QT 12 13T

RUIEMAKING UPATE .eeiiiiiiiiie ettt ettt ettt e e st e e e s raba e e e ssa bt eeesaabaeeesassbeaesansbeeesansaeeesnnsseeesnnssanennn
CONCIUSION <.ttt et ettt ettt ettt e st e s bt e e s bt e e bt e e aabe e s bt e e sabeeeabeeeseeesabee e beeesabeesaneeesabeesaseeesnteesaneeennrs

23] o1 FTeT =4 =T o] o1 PRSP



Legislative Charge

Minnesota Statutes, section 14.05, subdivision 5, requires that:

By December 1 of each year, an agency must submit to the governor, the Legislative Coordinating
Commission, the policy and funding committees and divisions with jurisdiction over the agency, and the
revisor of statutes, a list of any rules or portions of rules that are obsolete, unnecessary, or duplicative of
other state or federal statutes or rules. The list must also include an explanation of why the rule or
portion of the rule is obsolete, unnecessary, or duplicative of other state or federal statutes or rules. By
December 1, the agency must either report a timetable for repeal of the rule or portion of the rule, or
must develop a bill for submission to the appropriate policy committee to repeal the obsolete,
unnecessary, or duplicative rule. Such a bill must include proposed authorization to use the expedited
procedures of section 14.389 to repeal or amend the obsolete, unnecessary, or duplicative rule. A report
submitted under this subdivision must be signed by the person in the agency who is responsible for
identifying and initiating repeal of obsolete rules. The report also must identify the status of any rules
identified in the prior year's report as obsolete, unnecessary, or duplicative. If none of an agency's rules
are obsolete, unnecessary, or duplicative, an agency's December 1 report must state that conclusion.!

Executive Summary

This legislative report will discuss Minnesota Rules that are currently obsolete, unnecessary or duplicative of
other state or federal statutes or rules. Minnesota Rules that may be repealed due to being obsolete may be
included in this legislative report. The majority of the rules included in this report are special education rules
that are obsolete due to state and federal law changes.

Introduction

This legislative report will discuss Minnesota Rules that are currently obsolete, unnecessary or duplicative of
other state or federal statutes or rules. Minnesota Rules that may be repealed due to being obsolete may be
included in this legislative report. The majority of the rules included in this report are special education rules
that are obsolete due to state and federal law changes. These rules were included in the FY 2018 and 2019
report but the department did not take action to repeal any of these rules in the previous fiscal years. The
department is including these rules in the FY 2020 report because the department may take action in the
upcoming fiscal year to repeal certain provisions where appropriate.

1 Minn. Stat. § 14.05, subp. 5.
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Analysis

Minn. R. 3500.0550. Inclusive Educational Program

Minnesota Rules, part 3500.0550, requires districts to adopt a written inclusive educational program. The
statutory authority for this rule has largely been repealed (only sections providing rulemaking authority for the
desegregation and integration rule and graduation standards remain which are unrelated to this program),
rendering this rule obsolete. It has been three and % years since the Minnesota Department of Education (MDE)
has received an inclusive education plan from a district and only seven plans have been submitted since 2011.
The department is also considering proposals to the existing integration statute, 124D.861, related to culturally
responsive and inclusive practices, which may further render this rule obsolete. Therefore, the department is
considering repealing Minnesota R. 3500.0550 in its entirety in the upcoming year. If this repealer occurs, Minn.
R. 3535.0100, Purpose I, which references Minn. R. 3500.0550 will need to be updated.

Minn. R. 3525.0210, subp. 7. Community-based

Minnesota Rules, part 3525.0210, subpart 7, is the definition of “community-based.”? This definition is obsolete
and unnecessary because it does not encompass the most common educational placement used in the field,
school readiness programs. These programs are not covered by the existing definition of “community-based” in
the rule because these programs are governed by the district and located within the district. This definition also
does not encompass the newest educational placement option available in Minnesota, voluntary
prekindergarten. Furthermore, this definition is obsolete because federal language that used the term
“community-based” no longer exists.? The department is recommending that the definition of “early childhood
programs” also be repealed (see Minn. R. 3525.2335 below). Minn. R. 3525.2335 is the only other place in
Minnesota Rules that the term “community-based is used,” therefore if Minn. R. 3525.2335 is repealed, a
definition of “community-based” would be unnecessary. The term “community-based” is best left undefined as
the parent or district can determine what programs are available within the appropriate community. Therefore,
the department recommends repealing Minn. R. 3525.0210, subpart 7, in its entirety in the upcoming year.

Minn. R. 3525.0210, subp. 20. Facilitated IEP meeting

Minnesota Rules, part 3525.0210, subpart 20, is the definition of a “facilitated IEP meeting.”* This definition uses
the term “IlIP” that has been removed from state statutes.® The only remaining use of the term “IlIP” in

2 Minn. R. 3525.0210, subp. 7.

3 IDEA Data Center and Early Childhood Technical Assistance (ECTA) Center, B6 Data Reporting Tools: Educational
Environments, Ages 3-5, p. 3 (See definitions of regular early childhood program and special ed program
provided in technical assistance guidance document MDE relies on); 20 U.S.C. 1418, Sec. 618; and see also U.S.
Department of Health and Human Services and U.S. Department of Education, Policy Statement on Inclusion of
Children with Disabilities in Early Childhood Programs (September 14, 2015).

4 Minn. R. 3525.0210, subp. 20.

%2016 Minnesota Session Law, Ch. 189, Art. 29, Sect. 1.
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Minnesota law is in Minn. R. 3525.0210, subpart 20. This term is now obsolete due to being removed from state
statutes and rule and it is no longer used in the field. The appropriate term now used is “standardized written
plan,” which has been incorporated into special education-related state statutes.® Furthermore, Minnesota
Statutes, section 125A.091, subd. 11, already includes a definition of a “facilitated IEP meeting” that is nearly
identical to the definition found in the rule.” To be consistent with state statute and rule the term “IlIP” should
be removed from Minn. R. 3525, subpart 20. The department recommends repealing the references to “IlIP” in
subpart 20 in the upcoming year.

Minn. R. 3525.0210, subp. 28. Individualized family service plan

Minnesota Rules, part 3525.0210, subpart 28, defines an “Individualized Family Service Plan or IFSP.”® The
definition in Minnesota Rules does not match the definition of the same term found in current federal law.°
Furthermore, the second sentence of this rule provides that “procedural and program requirements for the IEP
also apply to the educational components of the IFSP.”° This language is inconsistent with the recently revised
Minnesota Statutes, section 125A.03, when read with 34 C.F.R. 303.344(d)(4).!! Federal law states “for children
who are at least three years of age, the IFSP must include an educational component that promotes school
readiness and incorporates preliteracy, language and numeracy skills.”*2 Federal law also allows states to elect
to provide for a continuation of Part C services after a child turns 3.1 Minnesota Statutes, section 125A.03,
provides that for children ages 3-21, services will be provided through an IEP that meets the requirements of
Part B of the federal regulations and that for children birth-3, services will be provided through an IFSP that
meets the requirements of Part C of the federal regulations.* Part C IFSPs do not include educational
components (which is a Part B requirement) and Part C has procedural requirements for IFSPs that are not
consistent with Part B IEP requirements. In summary, the second sentence of the Minnesota Rules definition of
“IFSP” is now obsolete and unnecessary due to the revision of Minnesota Statutes, section 125A.03, which
clarified that no child under the age of 3 in Minnesota will be subject to Part B requirements. Thus, this second
sentence in the definition of “IFSP” should be repealed in the upcoming year. However, because two additional
Minnesota Rules do include a reference to an “IFSP,” the first sentence of the definition of an “IFSP” should be
maintained.

6 See Minn. Stat. § 120B.125, 124D.15, 125A.023, 125A.027; and 2016 Minnesota Session Law, Ch. 189, Art. 29,
Sect. 1.

7 Minn. Stat. § 125A.091, subd. 11.

8 Minn. R. 3525.0210, subp. 28.

934 C.F.R. § 303.20.

10 Minn. R. 3525.0210, subp. 28.

1 Minn. Stat. §125A.03; and 34 C.F.R. 303.344 (d)(4).

1234 C.F.R. § 303.344 (d)(4).

1334 C.F.R. § 303.211.

14 Minn. Stat. § 125A.03.
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Minn. R. 3525.0210, subp. 41. Significant change in program or placement

Minnesota Rules, part 3525.0210, subpart 41, is the definition for “significant change in program or placement.”
This definition is obsolete and should be repealed because this term is not found in current rule or statute,
except in this definition section.'® The existing federal regulations and state statutes incorporate the changes in
a special education program or placement that are included in this rule provision therefore making this rule
provision duplicative and obsolete.® The department recommends repealing this rule subpart in its entirety in
the upcoming year.

Minn. R. 3525.0800, subp. 1. Responsibility for Ensuring Provision of Instruction and Services; Pupil’s district of

residence

Minnesota Rules, part 3525.0800, is about the responsibility for ensuring provision of instruction and services.’
Subpart 1 of this rule provides that a pupil’s district of residence is responsible for assuring that an appropriate
program is provided. This subpart references Minnesota Statutes, section 125A.05, which was repealed in
2009.8 Thus, the reference to this repealed statute is obsolete and should be repealed in the upcoming year.
The remainder of the rule language in this subpart should be maintained.

Minn. R. 3525.2335. Early Childhood Program Services, Alternatives, and Settings

Minnesota Rules, part 3525.2335, sets out early childhood program services, alternatives and settings.® This
rule also specifically lists two types of special education services and three types of settings. The language in
subparts A and B(1-3) relates to types of special education services and settings and no longer matches current
placement options such as school readiness programs and voluntary pre-K.? Furthermore, this language is not
aligned with the current federal guidance on inclusion.?! For these reasons, the language found in subparts A
and B(1-3) is outdated and obsolete and should be repealed. The department recommends repealing subparts A
and B(1-3) in the upcoming year and maintaining the initial paragraph language found in subpart 2.

15 The language of “significant change in program or placement” was removed from Minn. R. 3525.3600 in 2005.
16 See generally 34 C.F.R. Part 300.

17 Minn. R. 3525.0800, subp. 1.

18 Minn. Stat. § 125A.05 (repealed 2009).

1% Minn. R. 3525.2335.

20 School readiness programs (Minn. Stat. § 124D.15) are the number one district educational placement and did
not exist when the original rule language was written. Voluntary Pre-K (Minn. Stat. § 124D.151) is the newest
educational placement option available in Minnesota.

21 See U.S. Department of Health and Human Services and U.S. Department of Education, Policy Statement on
Inclusion of Children with Disabilities in Early Childhood Programs (September 14, 2015).
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Minn. R. 3525.2435. Effort to Locate Parent; and Minn. R. 3525.2440. Surrogate Parent Appointment

Minnesota Rules, part 3525.2435, covers reasonable efforts to locate a parent.?2 Minnesota Rules, part
3525.2440, covers appointing a surrogate parent. The rule language in both of these provisions is unnecessary as
the requirements for reasonable efforts to locate a parent and to appoint a surrogate parent are both better
and more broadly defined in Part C and Part B of the federal regulations.? Therefore, the department
recommends that these rule provisions be entirely repealed in the upcoming year.

Minn. R. 3525.4770, subp. 8. Decision

Minnesota Rules, part 3525.4770, relates to expedited hearings and timelines. Subpart 8 of this rule provision
sets forth timelines for written expedited hearing decisions. These timelines are also set out in state law, in
Minnesota Statutes, section 125A.091, and in federal law, in 34 C.F.R. 300.532(c)(2). Thus, Minn. R. 3525.4770,
subpart 8, is obsolete and duplicative. The department recommends repealing subpart 8 in the upcoming year.

Rulemaking Update

The rulemaking proceedings for the K-12 academic standards in the Arts and in Science are underway. The
formal rulemaking proceeding for the K-12 academic standards in English Language Arts will begin in the 2019-
2020 school year.

Conclusion

Several provisions of the Minnesota Department of Education’s rules are now duplicative or obsolete due to
existing language in state or federal law, amendments to state and federal law and repealed statutory authority.
The recommendations in this report suggest possible repeal actions for state rules that will improve and clean
up rules that are contradictory or duplicative of other state and federal statutes. These changes will result in
reducing confusion for districts, parents and students, better rule implementation throughout the state and
improved educational services for Minnesota students.

22 Minn. R. 3525.2435.
2 The definition of surrogate parent is also better defined in federal law. See 34 C.F.R. § 303.27, 34 C.F.R. §
300.30, 34 C.F.R. § 303.422, and 34 C.F.R. § 300.519.
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